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                        Submission by the Office of the Ombudsman

The Office of the Ombudsman investigates complaints about the

administrative actions of Government Departments, the Health Service

Executive, local authorities and An Post.  By the end of 2007 nearly 70,000

valid complaints had been handled by the Office since it first commenced

operation in 1984. In about 40% of cases some form of redress is achieved.

The role of the Office is  not simply to examine individual complaints but

also to ensure a better quality service to customers or clients of public

bodies by improving the system of public administration.

Tax Relief on Personal Pensions

The Office notes that the terms of reference of the Commission states,

inter alia, that the Commission will; "consider how best the tax system can

encourage long term savings to meet the needs of retirement." In this

regard I wish to draw your attention to an extract from the Ombudsman,

Emily O'Reilly' Annual Report 2007 which is due for publication in June

2008. The extract states as follows;

Tax Relief on Personal Pensions

I received a complaint from a woman concerning a refusal by the Revenue

Commissioners to allow her tax relief in respect of contributions to a

personal pension plan. The woman in question was a separated person, who

was in receipt of maintenance payments from her former spouse. These

maintenance payments constituted the main source of her income, and were

taxable in her hands. When the taxpayer sought to claim tax relief on the

contributions made to her monthly personal pension plan, she was informed

by the Revenue  that the question of what income could qualify for relief

was provided for in law. The legislation in question provides that the

relief applies to income from 'relevant earnings', essentially  meaning

income from an office, employment, trade or profession. Maintenance

payments are not considered to come within the definition of 'relevant

earnings' and consequently no relief is allowable.

In this instance the legislation was clear and the Revenue appeared to have

interpreted the rules correctly in the case of the taxpayer. However, the

complaint does highlight an apparent inequity and the fact that the

legislative arrangements in this case may not best serve current social

policy in regard to pension provision. For some years now the public in

general and women in particular, have been encouraged to take personal

responsibility for pension provision and reference has been made to the

possible tax benefits associated with pension plans. This case highlights

the fact that taxpayers, separated persons in this case, whose main source

of income derives from legally binding maintenance payments, are lawfully

prevented from availing of tax reliefs available to others, while at the

same time being liable to income tax on such payments. Any change in the

position of separated persons in this area would require a change in the

law, and this is a matter for the Oireachtas to consider. The consideration

of social policy and the enactment of related legislation is the

responsibility of the Oireachtas and, in this context, my role is limited

to drawing the attention of the Oireachtas to issues such as this which may

deserve more considered examination.

Tax Relief in Respect of Certain Medical Expenses

The Office also wishes to bring the Commission's attention to a further

taxation item, which in this case involves the Department Finance and the

Department of Health and Children as well. By way of general background the

following item appeared in the Ombudsman's Annual Report in 1999.

Department of Finance

Another area, in which the failure of legislation to keep pace with actual

circumstances may give rise to unfairness, is that of tax relief for

medical expenses. I am greatly concerned that no apparent progress has been

made by the Department of Finance in terms of proposals to modernise this

legislation. My predecessor, Michael Mills, drew attention more than seven

years ago to the need to update the law in this area. It was apparent at

that stage that the system in place does not take account of the

developments in medical practice since it was introduced over 30 years ago.

This was shown to be the case in a number of complaints about tax relief

for the treatment of mental health problems. In Annual Reports for 1993 and

1995, my Office drew attention to complaints about the refusal of tax

relief for the cost of psychotherapy. Tax relief only applies where the

psychotherapist is a registered medical practitioner or where the therapy

is provided on the advice of such a practitioner. In 1995 my Office

withdrew  from an examination of a specific complaint in this area on the

understanding that the relevant legislation was being reviewed within the

Department of Finance and that it was reasonable to anticipate legislative

changes thereafter.

In 1995/96 a review of the legislation was undertaken by the Department of

Finance, in consultation with the Revenue Commissioners, but no provision

was made for tax relief. During the last year the issue was again raised

and I looked into the matter once more with the Revenue Commissioners. My

examination showed that the review of legislation which had taken place was

inconclusive and no action was taken on foot of it.

In my view it is inequitable that income tax relief is available for fees

incurred for psychotherapy treatment when provided by, or on the advice of,

a registered medical practitioner but not when the same treatment is

provided directly by a qualified psychologist. I again suggested to the

Department of Finance that it should be possible to amend the relevant

legislation to provide income tax relief in this area. Initially, the

Department said that it would look at the issue constructively in the

context of the Finance Bill, 2000. However, the recently published Finance

Bill, 2000 does not contain any proposal in this area. The Department

commented as follows on the reasons for not including such a proposal in

the Bill:

  While the Department of Finance agrees in principle that tax relief should

be available for treatment by a qualified psychologist, it believes this

would not be possible in the absence of a suitable register of

psychotherapists. The Department of Health and Children ...had stated that

they were considering producing such a register. However, they indicated

recently that they do not expect to have such a register before the end of

2000. 

This is quite similar to the position adopted by the Department in 1996. It

is disappointing to find that this issue has not been comprehensively

reviewed in the light of developments over the past 30 years. As a

consequence, entitlement to tax relief for medical expenses continues to be

determined on the basis of a system which may have been appropriate to the

1960s but is hardly appropriate for the year 2000.

In relation to this issue, which has been monitored by this Office since

the 1999 report, there have been a number of developments as follows;

   a complaint relating to the Revenue's refusal to allow tax relief for

   medical expenses in respect of counselling/psychotherapy was received in

   this Office in 2006. The Revenue refused relief on the basis that

   Section 469 of the Taxes Consolidation Act, 1997 covers health expenses

   relief and does not include either counselling or psychotherapy as

   allowable treatments.

   following our examination of this complaint this Office requested an

   update from the Department of Health and Children who indicated that a

   Health and Social Care Professionals Council has been established under

   the Health & Social Care Professionals Act, 2005. The Act also provides

   for the establishment of 12 registration boards, each one being

   designated to a particular profession specified in the Act. One of the

   functions of the Health and Social Care Professionals Council is to

   oversee and co-ordinate the activities of registration boards. The

   Department has advised that these boards have not been established yet

   and, under the Act, while there is specific provision for the

   establishment of a Psychologists Registration Board, the 2005 Act does

   not specifically provide for counsellors or psychotherapists to be

   designated professions in these areas. There is, however, a provision

   under the Act for the Minister, after consulting the Council, to

   designate any health or social care profession not already designated

   under the Act, provided certain conditions specified in the Act are met.

While there appears to be a recognition that at present there are

inconsistencies in relation to the granting of tax relief in respect of

certain medical expenses it continues to be a matter of concern to this

Office that these inconsistencies remain unresolved.
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