Submission to Commission on Taxation from the Association of Higher Civil & Public Servants
Introduction 
The Association of Higher Civil & Public Servants (AHCPS) is a trade union which represents management grades in the Civil Service and in a number of state agencies.

The Association is very concerned that the Minister for Finance is considering the issue of the taxation of pension lump sums and is awaiting the Report of the Commission on Taxation before further consideration of the matter.

The Association is making its submission to the Commission on the issue of the taxation of the pension lump sum which if implemented the Association believes would not encourage long term savings to meet the needs of retirement.
Property Rights
On entering a contract of employment, an employee agrees, in return for goods and/or services rendered, to receive monies calculated on an hourly, weekly, monthly or annual basis and to receive deferred benefits at retirement age, or agreed other age. This is a property which comes in two parts: the wage/salary and the severance payment.  Generally a lump sum is given with a larger portion of the severance package in the form of a periodic payment for life.  The capital sum received at retirement, however, can be up to one and a half times annual salary so it is a substantial property for most PAYE workers who are dependent on their earnings.

Having entered a contract, one has a legitimate expectation that the property being accumulated will be vested upon retirement and that at any earlier break of employment the accrued benefit to date will be made available or put aside until a maturity date.  Any attempt to vary the conditions of contract while the contract is running would probably be seen by the Courts as oppression of the weak by a strong party and the rights of the employee vindicated.

Irish citizens have a right to own, transfer and inherit property.  Article 40.3.2 pledges that the State will vindicate the property rights of every citizen and guarantees that the State shall pass no law to abolish these rights.  While there is provision elsewhere in Ao43 for restricting the property rights of individuals in the interest of the common good, the State may only pass a law to that effect that also includes a provision for compensating the individual for the loss of use or value of, or access to the property.  

In the interests of the public good, it is the practice of Governments to tax, inter alia, income.  Thus income in the form of wage/salary, pension and interest or investment return from capital is subject to varying rates of tax.  Capital itself is not taxed as to do so in this jurisdiction would require a constitutional compensation which would make the process of taxation nugatory.

There is a further point in that we believe that there is a legitimate expectation for people who are already in employment.   It would be unfair to tax their lump sums for service prior to the imposition of this tax.  This would have the effect of penalising these people for contributions made or for service which would now be taxed while colleagues who made contributions or served at the same time and who have retired received their lump sum benefit free of tax in relation to the same years service. 
Current Situation 

Both public servants who are covered by a superannuation scheme and private sector employees who are in a Revenue approved superannuation scheme are entitled to receive a tax free lump sum up to one and a half times salary on retirement.  For taxation purposes there is no difference between public and private sector employees.  The amount received depends on their service and or contributions made in to the fund. This contrasts with the situation of Directors who are Shareholders and the Self Employed.

Different Situation for Directors who are Shareholders and the Self-Employed
Directors who are Shareholders of companies who receive lump sums from their company on retirement, via the mechanisms of a buy back of shares, and  ex gratia payments.  Self employed are exempt from tax on profits made on the sale of a business, farm, professional practice or shares in a family company, where the seller is over 55 years of age.  In both of these cases they are treated differently and more favourably than PAYE workers.
The following two examples outline this different treatment:
Example (1)

Director sells back his shares to the Company for €750,000.

A mechanism to boost the tax free lump sum in the private sector is the use of a system where the company buys back its own shares. There are conditions attached to this but they are not onerous. The most difficult one is that the transaction must be for commercial reasons. Retiring to make way for new management qualifies.  A Director of a trading company who started work at eighteen and retires at 60, having forty two years service sells his shares back to the company for €750,000 well above market value.   This is treated as a receipt for Capital Gains Tax purposes.  However, no CGT will be levied because this is treated as a payment eligible for Retirement Relief   under CGT legislation.





Consideration   
 €750,000.





Retirement Relief 
 €750,000

Sum Received €750,000


Tax Nil.

The Director could also avail of relief on an ex gratia payment on termination if there was no approved scheme in place.

Take a situation where this Director had an average salary over the last three years of employment of €250,000.  No pension scheme is in place so no contributions were made to a pension fund. The Director could be paid an “ex gratia” payment by the company of up to €700,000 free of tax.






Ex gratia Payment 
€700,000



Retirement benefit 
€750,000

Total Received Tax Free   €1,450,000.  

Example (2)

Self Employed.

A self employed person over 55 who disposes of the assets of the family business is also eligible for relief.  Take the following example of a business sold as a going concern for €1,000,000

Assets at current date.

Building  
€200,000

Plant

€150,000

Stock 

€100,000

€450,000

Goodwill          €550,000

Chargeable Business Assets 

Building  
 €200,000.

Goodwill           €550,000
Proceeds 
 €750,000





Retirement Relief 
€750,000

Sum Received     €750,000


Tax Nil.

Plant

  €150,000


Tax Nil
Stock

  €100,000


Tax Nil
Total 

€1,000,000


Tax Nil


Conclusion 
It is Government policy to encourage as many people as possible to join a pension scheme and to tax pension lump sums would be a major disincentive.  It would additionally have a negative impact on the numbers purchasing pension cover either through notional service or through AVC schemes which would also have the effect of reducing employment levels in the pension sectors of the financial services industry.

The amount that would be collected by this taxation method would be insignificant in the overall scheme of things and could lead to protracted legal challenges by individuals.  In the Association’s view the taxation of the retirement lump sum would not be a positive move by the Minister.  
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