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 Introduction

The Law Society’s members advise hundreds of thousands of taxpayers annually on their tax obligations. In addition, in a number of areas, they act as tax collectors. This is particularly so in the area of stamp duty. As such, our members are in a unique position with regard to tax policy and its practical application. 

The Society subscribes to the basic principles of fairness, equality and flexibility across the tax code. A large number of our submissions relate to the need for simplicity and fairness in the application of taxes.  

Of particular concern is the notion of “taxation creep”, in two respects. Firstly, with regard to the failure to index various tax rates and ceilings and secondly, in the failure to update base dates for taxation, with the resultant need to research tax histories for a period long in excess of accepted standards in record-keeping. 



               STAMP DUTY
Stamp duty is a transaction-based tax and has the propensity to be unfair in its application. It is not particularly suitable as an engine of policy and, in the Society’s view, should be applied in the simplest manner possible. 

In 2007, the Government moved to simplify the residential stamp duty regime and this has been well received. Similar revision should apply to stamp duty on non- residential transactions. 
The present system applies a 9% rate of duty on all transactions above €150,000.00. The Society believes this to be undesirable for a number of reasons:-

1. The 9% rate is very high and applies from a modest base.

2. The €150,000 rate has applied since 2002 and has not been subject to any adjustment, thereby leading to “taxation creep”.

3. The 9% rate is a much higher rate of duty than in comparable jurisdictions. In the UK, the rate is nil up to £150,000 and rises to a maximum rate of 4%. More Irish capital is being spent on the acquisition of commercial property in the UK than in Ireland. While there are a number of reasons for the popularity of investment in the UK for Irish residents, anecdotal evidence from our members suggests that the high rate of stamp duty represents a bar to investment in Ireland.  

4. In commercial transactions, the stamp duty is paid at the time of acquisition, rather than at the time of disposal, of the asset. This is unlike other taxes, which are based on the disposal of assets, and are linked to the profit made by the Vendor. The real cost of stamp duty is therefore higher, as it is an entry cost which must be borne for the length of the investment.

5. The high rate of commercial stamp duty leads to the use of avoidance schemes. These, of their nature, are unfair, as they are not universally available and are wasteful of resources and unnecessarily complicate transactions.  

6. The 9% rate also applies to farming transactions and to the purchase of residential sites. It can be argued that different considerations should be applied to these transactions. 

7. In relation to farming, the 9% rate applies, in effect, to virtually all farming transactions, and farmland is typically held for a considerable period of time. To alleviate this, reliefs such as young trained farmer relief are in place. While welcome, these illustrate the unfair nature of the tax.

8. In relation to residential sites, the 9% rate compares unfavourably with the rate applicable to residential house purchases, with which such purchases directly compete. The unfair nature of the distinction has been recognised in reliefs applied to certain residential sites, for instance, sites being given to children. 

Recommendations for change:

1. The heads of tax charged under the existing 9% rate should be taxed separately, recognising their different application. 

2. The 9% rate is too high and should be reduced and staggered in a similar way to residential stamp duty rates. 

3. In so doing, the reliefs and exemptions granted could be reduced. 

CAPITAL GAINS TAX

The introduction of a 20% rate of CGT has been recognised as one of the great successes in Irish taxation policy, resulting in an increase in returns under this tax head.  

A number of regressive matters arise in this regard:-

1. Indexation: It is fair that a capital gain should be charged on an actual rather than a notional gain, and in that regard, the limiting of indexation at 2005 values is arbitrary.

2. Base Year: The basis period for valuation of assets dates back to the introduction of the tax in 1974, which is 33 years ago. It is not realistic to seek values for holdings that far back and a re-basing should apply, set at ten years. 

3. Roll-over relief  (s.597 TCA 1997 – Replacement of Business Assets): Assets that are used for a business should be recognised as being different in their treatment to those acquired for speculative gain. In that regard, the removal of roll-over relief for business and farming assets is unfair, and should be reversed. The application of this section should be retrospectively re-introduced. 

CAPITAL ACQUISITIONS TAX

1. The base year for the aggregation of gifts and inheritances was last changed in 1991 and was then moved from 1982 to 1992. This is now sixteen years and is in excess of any period of limitation for the retention of records. It leads to practical difficulties for taxpayers and solicitors, in advising their clients. The period should be re-set to 1996 (being twelve years ago) and should change on an annual basis thereafter. 

APPEALS AND ADMINISTRATION
   1. 
Appeals Procedure
There is a fundamental unfairness in the Appeals procedure in that the Revenue Commissioners retain control of the submission process to the Appeal Commissioners. This is unfair, as either party should be entitled to submit a case to appeal. There should be a statutory timeframe for the bringing of appeals. The determinations of the Commissioners are made available to the Revenue Commissioners but not, as a matter of course, to the public. The Society believes that these determinations should be more widely available. 

      
Recommendations for change: 

(a) The entire Appeals procedure ought to be made completely independent of the Revenue Commissioners.

(b) A timeframe should be implemented into the current system for the hearing of appeals so that (i) both parties can have an input (ii) appeals will be heard initially at an earlier stage and (iii) in cases where a number of hearings are required on different dates, a timeframe can be implemented for same.

(c) Taxpayers should have the same input and control as Revenue in arranging for an Appeal case to be heard. 

(d) All determinations of the Appeal Commissioners on a point of law, should be published within 6 months of the decision.

(e) In the interests of justice being done and being seen to be done, a taxpayer should, in advance of an Appeal hearing, be made aware of the technical basis of the assessments raised. 

2.        Revenue Pre-Transaction Opinions
The present system for seeking pre-transaction opinions is too opaque and is             out-of-line with international practice, whereby such opinions can be sought and obtained within a reasonable period of time. It is recognised that the Revenue Commissioners are reluctant to give opinions in circumstances where the full facts of a transaction are not disclosed, but this can be dealt with by imposing appropriate disclaimers and limitations. 

Recommendations for change:

Where the Revenue issues opinions, these should also be made available to the general public via the Revenue website (with details of the entities involved deleted).  This will increase the level of knowledge available to practitioners, thus decreasing the frequency of similar and related enquiries to the Revenue.  It will also increase transparency in the tax system. The Australian Tax Office has established a practice of making all private rulings public.

(i) It would improve knowledge of tax practice if tax rulings that are still valid were published on a frequent and ongoing basis;

(ii) Taxpayers require some level of certainty regarding their tax affairs and, if a doubt exists over some element of their tax affairs, it is a rational expectation that the matter will be considered and dealt with, in a reasonable and certain timeframe;

(iii) A statutory timeframe should be introduced within which expressions of doubt are to be dealt with. An alternative mechanism may be that, if the expression of doubt is not considered within a finite timeframe (e.g. two years), then the taxpayer’s tax treatment is correct, by default.

GENERAL ANTI-AVOIDANCE LEGISLATION IN IRELAND : GROWING RISKS TO COMPETITIVENESS
Content
This portion of the submission examines the state of general anti-avoidance legislation in Ireland.  

The examination includes and provides: 

1. A brief examination of the rationale for general anti-avoidance legislation from a Revenue perspective; 

2. A summary of the current state of specific anti-avoidance legislation in Ireland prior to Finance Act 2008;

3. A summary of the amendments to general anti-avoidance provisions in Finance Act 2008;

4. A critique of the Finance Act 2008 amendments to section 811A on Ireland as a business location,

5. A recommendation on amendments to the current general anti-avoidance regime.

Rationale for and Introduction of General Anti-avoidance legislation

Rationale

The origin of general anti-avoidance legislation in Ireland can be traced back to the Supreme Court decision in the McGrath case
.  This case involved a transaction in which avoidance of tax was involved.  The case presented an opportunity for Revenue to seek to have applied the ‘substance over form’ doctrine, at that time relatively newly established by the UK courts.  This doctrine was most notably expounded in the cases of Ramsay
 and Furniss –v- Dawson
 and effectively established a doctrine of ‘fiscal nullity’.  In its simplest form, the application of this doctrine resulted in transactions with no commercial benefit being ignored from a tax perspective.  In effect, the form of a series of transactions with no end commercial purpose could be looked through to assess the substance from a tax perspective.

Despite extensive citation from the UK cases, the High Court and Supreme Court refused to introduce the principle of ‘fiscal nullity’ into this jurisdiction.  Finlay CJ in the Supreme Court stated the following in his judgment:

“…for this court to avoid the application of the provisions of the [specific provisions in the legislation] to these transactions [by applying the doctrine emanating from the UK] could only constitute the invasion by the judiciary of the powers and functions of the legislature, in plain breach of the constitutional separation of powers”
On this basis, the door was closed on the introduction of the UK doctrine of ‘fiscal nullity’.

Arising from the McGrath decision, section 86 Finance Act 1989 introduced the first general anti-avoidance legislation in Ireland.  This legislation is now contained in section 811 Taxes Consolidation Act 1997.

Section 811 TCA 1997

Section 811 is designed to counteract certain transactions which have little or no commercial reality but are carried out primarily to avoid tax.  Under the section, a tax avoidance transaction is one which, in the opinion of the Revenue, was undertaken primarily for purposes of giving rise to a tax advantage. 

It is important to note that a transaction can be impugned under section 811 even when the transaction is fully compliant with tax law.  Indeed, experience to date indicates that this will be the only instance where section 811 will be employed by Revenue.

A tax advantage arises where there is a reduction, avoidance, deferral or refund of any tax.  In assessing whether a transaction gives rise to a tax advantage, Revenue can have regard to the results of the transaction, the use of the transaction as a means of achieving those results and any other means by which the results could have been achieved.  

Section 811 permits Revenue to:

· Form an opinion that a particular transaction is a tax avoidance transaction;

· Calculate the amount of tax avoided which the Revenue consider arises from the transaction;

· Determine the adjustments to deny the tax advantage (the tax consequences);

· Calculate the amount of any relief from double taxation that they propose giving, following their opinion.

In forming the opinion, Revenue are not to regard the transaction as being a tax avoidance transaction if they are satisfied that:

· The transaction was undertaken for bona fide commercial purposes and not primarily for the avoidance of tax; or

· The transaction was undertaken for the purposes of obtaining the benefit of any relief, allowance or other abatement provided by any provision of the Acts and mis-use of the provision would occur.

Where an opinion becomes final and conclusive, Revenue may make any adjustments in assessments that are just and reasonable, to effect the substance of their opinion.

The effect of the section is extraordinary in a jurisdiction under the rule of law.  The section allows an administrative body to effectively substitute their own judgment in place of legislation drafted and passed by the legislature, albeit such judgment being subject to review by the courts.  Accordingly, it is clear why, from the early days of section 811, its constitutionality was questioned.
  In addition, Revenue has not published any practice or briefing note setting out details of the parameters of the circumstances in which section 811 will be invoked.  Therefore, for both reasons, the principle of ‘legal certainty’, which is a pre-requisite for any sophisticated legal (and fiscal) system, is adversely affected.

The need for such guidance is essential when one considers that section 811 could be applied to deny tax relief for a pension contribution, a medical insurance payment or indeed service charges, as the section does not contain a de minimus level of tax being avoided.  Separately, guidance is required to enable taxpayers and their advisers assess what is ‘acceptable’ tax avoidance and what is not.  In this regard, the history of ‘section 84 loans’, where avoidance was actively encouraged by Government, is relevant.

It is possible to appeal an assessment under section 811 to the Appeal Commissioners but the grounds of appeal are limited by section 811(7).

Section 811(7) provides that an appeal can be made only on the following grounds:

1. The transaction specified in the notice of opinion is not a tax avoidance transaction;

2. The amount of the tax advantage or the part of the tax advantage specified or described in the notice of opinion which would be withdrawn from or denied to the person, is incorrect;

3. The tax consequences would not be just and reasonable to deny the tax advantages in the notice of opinion;

4. The amount of relief from double taxation proposed by Revenue is insufficient or incorrect.

Section 811(9) stipulates the only findings which may be made by the Appeal Commissioners or, on appeal, the Circuit Court or High Court, which are:

1. That the transaction in the notice of opinion or any part of the transaction is a tax avoidance transaction or is void;

2. That the tax advantage be increased or reduced;

3. That the tax consequences in the notice of opinion be altered or added to, as the Appeal Commissions shall decide; and

4. That the relief from double taxation shall be increased or reduced.

On appeal, the appellate body is effectively charged with standing in the shoes of Revenue and assessing whether there is a tax avoidance transaction for the purposes of section 811.

Specific Anti-avoidance Legislation in Ireland

At the time of introduction of section 86 [now section 811], the fiscal environment was very different to that pertaining today.  Concepts of proper corporate governance in relation to fiscal matters and, indeed, individual morality in relation to payment of taxes, were absent from large areas of public and private life.

In those years, specific anti-avoidance provisions were introduced on an ad hoc basis.  The intelligence within Revenue was quite undeveloped and such measures were largely reactive, being introduced long after a particular scheme might have been used in a number of transactions.

Specific anti-avoidance measures might be contrasted with a general anti-avoidance provision in that the former introduces amendments to existing statutory provisions to close off perceived loopholes.  The amendments will specifically relate to the measures in question and will not otherwise have effect.

Clearly, in a period when specific measures were not eliminating ‘aggressive’ tax planning, the attraction of a general measure to counteract such planning would appear entirely logical.

In recent years, through increased intelligence within Revenue, and greater interaction between Revenue districts, specific anti-avoidance measures are introduced quickly (and sometimes within days
) following Revenue or the Department of Finance becoming aware of the ‘avoidance’.

Indeed, recent Finance Acts have focused significantly on avoidance provisions to address ‘loopholes’ in existing legislation.

The recent approach of Revenue to avoidance and the prompt manner in which legislation is adapted to counter such avoidance, does beg the question of where section 811 fits in.  In a jurisdiction where Revenue has developed intelligence and is doing an effective job in monitoring ‘abuses’ within the tax legislation, the need for section 811 might be questioned.

Notwithstanding the increase in specific anti-avoidance legislation, Revenue has recently stepped up its activities under section 811.  In the past five years, in excess of 400 notices of opinion have issued under section 811 (the vast bulk of these related to one ‘scheme’, it is understood).  This contrasts with an absence of any notices of opinion issued by Revenue in the first 10 years of section 811 being introduced.

In relation to the issues in respect of which notices of opinion have issued to date, there is a clear pattern of Revenue closing off ‘loopholes’ in legislation, using specific anti-avoidance legislation, and subsequently issuing notices under section 811 in relation to transactions which, up to that point, were not subject to any charge to tax or perhaps subject to a lower rate of tax.  The use of section 811 has not been solely in cases of high levels of tax avoidance.

Therefore, Revenue would appear to be adopting a twin-track approach in countering avoidance.  

Finance Act 2008 Changes
Section 811A (pre-Finance Act 2008)
Section 811A was introduced in Finance Act 2006
.  Prior to the introduction of the section, any tax charge levied pursuant to a notice of opinion under section 811 being upheld, did not normally attract penalties (on the basis that the transaction was fully compliant with tax legislation) or interest (on the basis that interest only runs from the due date of payment of tax).

In the UK, no general anti-avoidance legislation has been introduced.  In its place, disclosure rules apply, obliging promoters of schemes to notify the schemes to HMRC.

In contrast, Revenue saw section 811A as an alternative approach.  Briefly, section 811A introduced the concept of a ‘protective notification’ and provided:

· that, in the event of a charge to tax arising under section 811 then, where a ‘protective notification’ was not filed with Revenue, a surcharge of 10% would be applied to the tax charge arising; and

· in that event, interest would run from such time as specified in the notice of opinion.

In order to avoid the surcharge and interest, a protective notification, in a form prescribed by Revenue, could be filed.  The protective notification must be filed within a short period of time and must contain comprehensive details of the transaction or transactions in respect of which it is filed, a list of applicable legislation and an analysis of the applicable legislation by the filer.  In the absence of any of these requirements being met, then the protective notification will not be effective.  Indeed, under section 811A, Revenue has the right to form a belief that a protective notification is deficient and in that case the protections may not be available
.

Section 811A (post-Finance Act 2008)
Section 140 Finance Act 2008 introduces a number of amendments to section 811A.  The amendments go further than amending the terms of section 811A as enacted and effectively result in amendments to certain provisions of section 811 itself.  The amendments might be summarised as follows:

1. A new section 811A(1A) is inserted to provide that the 4-year enquiry period in sections 955(2)(a) (time period to issue assessments) and section 956(1)(c) (time period to make enquiries) will now not prevent Revenue making any enquiry or taking any action under section 811A or section 811.  In effect, Revenue will now be permitted to make any such enquiries or take any such action within any period; 

2. Where a valid protective notification is received, and is in full compliance with the terms of section 811A, Revenue will not be permitted to form an opinion that the transaction (the subject of the protective notification) is a tax avoidance transaction after the expiry of 2 years from the date on which the protective notification was due to be filed or, if earlier, the date the notification was received by Revenue.  However, this limitation only extends to the ability of Revenue to form an opinion, as they are still entitled to make enquiries for an unlimited period;

3. In the event of a protective notification not being filed (or being invalid where filed), section 811A(1C) will provide that section 811(9) is amended to allow an appeal against an opinion issued under section 811 to be determined on the basis that the transaction or any part of it could reasonably be considered to be a tax avoidance transaction.  This is a fundamental change to the standard of proof under which appeals are determined under section 811.  In contrast, where a valid protective notification is filed, the standard of proof remains that there is a requirement on the appellate body to find that there was a tax avoidance transaction, for the opinion to be upheld;

4. The surcharge levied under section 811A(2)(a) (where a valid protection notification is not filed with Revenue) is increased from 10% to 20%;

5. The new provisions, as outlined above, are intended to apply to transactions arranged or undertaken, wholly or partly, on or after 19 February 2008.  In relation to the filing deadlines for a protective notification filed in relation to a transaction wholly or partly arranged or undertaken on or after 19 February, these should be filed by the later of 90 days after the date on which the transaction commenced, or 19 May 2008.  This is reflected in an amendment to section 811A(3);

6. Other technical amendments are made to confirm (1) that the protective notification will protect against the new provisions of section 811A(1C) applying, as well as surcharge and interest, and (2) that an ‘expression of doubt’ filed under the general tax filing heads will not constitute a protective notification to avoid the impact of subsection 811A(1C).

Negative effect of Finance Act 2008 amendments to Section 811A
Prior to Finance Act 2008, there were significant concerns in relation to section 811.  These might be summarised as follows:

· While most professionals and taxpayers will have little difficulty with the application of section 811 to high-level avoidance situations with no commercial motive or rationale, the experience to date with section 811 questions whether its application is being restricted to such situations;

· Revenue has not published any guidance or briefing note on when section 811 is likely to be applicable.  This has led to many written opinions from advisers having to be qualified to exclude any opinion on section 811.  This is not ideal in the presentation of Ireland as a jurisdiction adhering to the rule of law and principles of legal certainty;

· The question of whether a surcharge under section 811A might arise was one which was not easy to answer.  In light of the ‘discretion’ available to Revenue to maintain that a protective notification was invalid, it was not possible to give assurance that a surcharge would not arise even if a protective notification was filed.  Accordingly, many advisers held the view that section 811A was misguided in that, whilst the measure is to ensure that information on avoidance schemes is provided to Revenue, the tax-based surcharge is wholly disproportionate to the omission of providing information.  By contrast, the UK disclosure rules system, which obliges promoters of certain tax-planning schemes to report the schemes to HMRC, provides for a fixed penalty for non-compliance, to be levied on the promoter.  Under the UK scheme, there is no lack of tax certainty generated from the omission.

In light of Finance Act 2008, and section 140 in particular, the following can now be added to the above list:

· The implications of not filing a valid protective notification are extraordinary.  Particularly, the surcharge increases to 20% and the burden of proof (on appeal) is drastically reduced to the point that a tax avoidance transaction can be upheld on appeal where it can be ‘reasonably’ considered a tax avoidance transaction.  In a comparison with other jurisdictions which have incorporated general anti-avoidance provisions in their legislation, Ireland is the only jurisdiction with such an unbalanced appeal procedure;

· Section 811A applies a wholly disproportionate penalty based on a tax liability arising under a provision (section 811), the application of which is uncertain.  This penalty is levied for the omission of providing full information on the transaction to Revenue;

· The removal of safeguards on appeal for non-filing of a protective notification is disproportionate to the omission of non-filing of protective notifications;

· Open-ended time limits allowing Revenue to take action under section 811 are not conducive to a sophisticated legal and tax system.  In the UK, it is not generally possible to reopen tax periods after two years, save in the case of fraud.  While the Irish limit of 4 years, as contained in sections 955 and 956 Taxes Consolidation Act 1997, exceeded this period, the limit of 4 years was preferable to the 6-year period for tax periods ending before 31st December 2004.  The entitlement given to Revenue to open enquiries and issue notices under section 811 at any time is a retrograde step and mitigates against legal certainty in fiscal matters;

· The amendments to section 811A are already having effect in commercial transactions in that covenants in relation to tax (common in relation to mergers and acquisitions transactions, company purchases, equity investments) are now being sought on an open-ended basis.  Prior to Finance Act 2008, such covenants were routinely granted for a limited 5 year period, to tie in with time-limits in tax legislation
.  The impact of this is that completion of deals are being delayed - deals already affected by concerns in financial markets.

Recommendations for change :
1. Amending legislation should be introduced immediately, reversing the Finance Act 2008 changes (particularly in relation to time limits and the amended burden of proof).  Such changes are required to restore confidence in Irish fiscal law and restore the principle of legal certainty;

2. Revenue should be required to issue a statutory practice note on the parameters under which it will take action under section 811.  This will allow certainty to be obtained in providing advice to foreign and local clients;

3. Section 811A should be reviewed in its entirety.  If the purpose of the provision is to enable Revenue obtain information on tax avoidance schemes, then a disclosure scheme, similar to the UK, should be considered.  This would allow the penalty for non-provision of information to be proportionate to the ‘offence’ and would remove the lack of certainty of result from the commercial transaction itself.

4. Revenue should immediately instigate a pre-transaction clearance procedure modelled on the UK COP 10 procedure.  This procedure allows for taxpayers to notify transactions in advance to Revenue, in which case protection against future Revenue action is granted (subject to the notification being comprehensive on detail).  This would allow greater certainty to be established as to whether transactions are likely to be subject to notices under section 811. Currently, Revenue will not give any assurance on whether transactions will be subject to challenge under section 811.   The instigation of a COP 10 procedure would enable certainty in fiscal matters to be obtained.

RELEVANT CONTRACTS TAX

The function of the Revenue Commissioners is to collect tax and to administer the taxation system on behalf of the Exchequer.  Powers are sometimes granted which inevitably, by virtue of interpretation, can lead to inequities in the system in terms of administration thereof.  Relevant contracts tax is one such tax.  Historically, a system was introduced whereby sub-contractors were secured and/or placed within the taxation system by a withholding tax mechanism. This administrative system was used conveniently by the Revenue Commissioners to ensure payment of taxes by sub-contractors. 
It was introduced as a withholding tax system rather than a first point-of-charge taxation procedure due mainly to the greater ability of the principal contractor to administer the paperwork, but over the years, its application has led to unfairness and clear double-charging to taxation.
The Irish taxation system has never been established or set up in such a way that parties should be penalised heavily for what are, essentially, administrative errors.  
This system was set up at a time when the standard rate of tax was 35%. Notwithstanding that the standard rate of tax has reduced to 20%, the withholding tax rate is still today at a rate of 35%, which is also impacting unfairly on taxpayers.
Rather than relevant contracts tax being recognised as an administrative system whereby the principal contractor is facilitating the Revenue Commissioners in collecting tax, it has now become a system of tax in itself, whereby principal contractors are heavily penalised for making mistakes. Notwithstanding that there is no loss of tax to the Exchequer, the principal contractor on many occasions can be found having to pay 35% tax, plus interest and penalties, because paperwork is notabsolutely right and/or payments are not made exactly at the appropriate time, albeit that in many cases all taxes have been collected by the Revenue Commissioners.
In one respect the system has lead to an administrative burden whereby the collection and/or payment of tax has become secondary to the paperwork e.g. the payments card being in place prior to payments being made to a sub-contractor and this being more important in terms of tax penalties than recognising that tax has actually been paid.
The legislation has also led to a scenario whereby ‘connected persons’ to builders are now faced with the dilemma that they may be penalised from a taxation perspective if they retain persons to carry out work on their private homes or their private offices and they do not correctly apply the relevant contracts tax system.
Recommendations for change:
1. Relevant contracts tax is leading to a process that could lead to “unjust enrichment” and double taxation, and should be re-visited.
2. Rules should be established for example as to whether or not Revenue Commissioners should seek to recognise the concept of “no loss of Revenue to the Exchequer” in their dealings with the taxpayer.
PENSIONS
The Case for Change : the issue
There is a major discrepancy between tax treatment of retirement benefit funding provided by an individual, and retirement benefit funding provided by an employer.  

This discrepancy has led to the development of complex avoidance mechanisms that are being actively utilised by business entities in Ireland, so that self-employed individuals can avail of similar retirement benefits to their employed brethren.
The discrepancy, originally introduced in 1999, has been given renewed attention with the introduction of limits on the relief available for occupational pension schemes in the Finance Act 2006.  The legislation set the limit for an individual’s company-funded pension fund for 2008 at €5.418 million, whilst leaving an age-based maximum contribution in place for individuals.

Accordingly, for a self-employed individual at age 60, the maximum contribution that can be made in 2008 is €110,096.  For an employed individual (for example a director of a private company) in similar circumstances, the maximum that can be paid into an employer scheme by the employer is a multiple of salary, as opposed to an absolute amount.  The maximum contribution figures for a self-employed individual are set out in appendix 1.  

Overtly discriminatory

In addition to being at variance with the Government’s consistent and stated policy of encouraging persons to commence and maintain pension plans for their future, this constitutes a marked divergence between the tax treatment of persons at a similar earnings level, by reference solely to the means by which their pension is funded.

There does not appear to be any real policy basis for this distinction, so it is difficult to articulate any strong arguments against equalising the situation.  The mere fact that an individual is not an “employee” and is not having employer contributions made on his behalf should not be a basis for discrimination in the common good.

An additional point in favour of changing the status quo is that self-employed individuals are, by definition, engaged in business activities on their own account.  This can mean that the formative years of the individual’s business life will often be unprofitable and leave them in a situation where they do not have the economic resources to make significant contributions to their pension.  In addition to missing out on the potential compounded growth of their pension in formative years, they are also severely limited by the amount that can be contributed in the later years when they possess economic resources to provide for their retirement.

Eliminate convoluted avoidance mechanisms

Equalising the situation will also have the effect of extinguishing the need for entities to construct or participate in avoidance mechanisms.  This is a benefit which should prove attractive to the Revenue Commissioners and the Minister, particularly as it would remove the need for the Revenue Commissioners to register, approve, regulate and audit different occupational pension schemes and contrived employment situations.  

The individuals who are affected by these provisions are highly likely to be chargeable persons in any event, and required to file a tax return.  The mere fact that they are now “employees” will not dispense with their requirement to file an individual tax return.  The existing situation and the mechanisms used to counter it, arguably result in greater administrative workloads for the Revenue, without any corresponding increase in taxes.
It is likely that many of the individuals/entities that would benefit from the regularisation of this situation are already participating in avoidance mechanisms or are contemplating doing so.  This means that the actual cost to the taxpayer of regularising this situation will be minimal, as it will simply mean that the individuals or entities affected will shift from participation in an avoidance mechanism to compliance with the newly set threshold. 

Consistent with existing pensions policy

The Minister for Social and Family Affairs and the Government have been consistently encouraging people to provide for their retirement by investing now in their own pension.

The Minister for Finance has already recognised the need for Government to be equipped to respond flexibly and imaginatively to the unexpected and unforeseen changes in our society that the ‘greying’ of Ireland’s population will undoubtedly generate.
In the Framework Social Partnership Agreement, ‘Towards 2016’, the parties recognized  that “good quality regulation is essential to prevent market failures, to ensure the health and welfare of the citizen, the worker, the consumer and of business”. It also accepted the importance of our regulatory framework remaining flexible, proportionate and up-to-date.
In ‘Towards 2016’, the social partners and Government pledged “to enhance the level of occupational or private pension coverage”. This pledge was made in the knowledge that 70% of those at work who are 30 years and over need an occupational or private pension to supplement the social welfare pension if they are to meet the income target. At present, just under 59% have the necessary coverage. 
The Government’s policy objective of promoting the adequate funding of pensions should be furthered if self-employed persons are not restricted in the relief they may claim other than by the €5.418 million ceiling.

Any perception that this proposal may be only of benefit to high earners is not well founded.  It is true to say that many people reach the “high earner” bracket only after very many years of hard work, and then at a time when they are in the twilight of their careers.  For the bulk of his/her career, such a person will only have been able to have made relatively modest contributions to his/her pension.  It seems grossly unreasonable that such a person should be penalised at the one time when he/she is in a position to effectively top up an under-resourced pension.

Context in which change is proposed

Undoubtedly, the issue could be resolved by the introduction of legislation to allow the establishment of limited liability partnerships (that is, assuming that they would enjoy the same rights as limited liability companies as regards pension contributions).  
However, it is recognised that the introduction of limited liability partnerships is a much wider, and more involved issue.  Accordingly, it is recognised that it is not possible, at this point in time, to have the issue which we now raise, addressed in the context of such a major reform.

Existing Law: The Law Governing Personally Funded Pension Contributions
The Finance Act 1999 introduced a limit on the amount an individual can claim for relief. The original limit, which is now set at €262,382, was introduced in respect of aggregate relief for all pension contributions [RAC, PRSA or Occupational Pension Scheme], other than an employer’s contributions to an Occupational Pension Scheme.  
This is provided for in section 790A (1) of the Taxes Consolidation Act, which states:

“Notwithstanding anything in this Part, for the purposes of giving relief to an individual under – 

(a) Chapter 1 …,

(b) Chapter 2 …,

(c) Chapter 2A …,

(d) Chapter 2B …,

The aggregate of the individual’s remuneration… shall not exceed €254,000 …”.

Law Governing Company Funded Pension Contributions

Section 14, Finance Act 2006 states that the maximum allowable pension fund at retirement is €5 million (€5.418 million for 2008).  
Section 787P (1) of the Taxes Consolidation Act provides:

“(1) An individual’s maximum tax-relieved pension fund shall not exceed—
(a) the standard fund threshold or,
(b) …”.
The “standard fund threshold” is defined in section 787O (1) as being €5,000,000 (insofar as it relates to the years 2005 and 2006) (and €5.418 million for 2008).

Recommendations for change:

(i) There should be consistent treatment for employed and self-employed individuals;

(ii) The legislation should be amended to cap the total value of a self-employed person’s pension fund at the same level as their employed brethren. 

(iii) The current cap on self-employed contributions should be abolished and contributions limited by the current age-related restrictions.  
In summary, it is considered that this proposal is a realistic, pragmatic measure that is wholly consistent with the Government’s stated policy in this area and it is considered that acceptance of the proposal will: 
· result in little or no loss of revenue to the Exchequer;

· regularise an existing and much utilised avoidance mechanism (namely service companies);

· eliminate the current statutorily-based discrimination between the self-employed and company employees;

· be consistent with the Government’s plan to increase pension take-up;

· encourage persons to make increased contributions to their pensions;

· require minimal legislative change.

Appendix 1

Maximum self-employed pension 2008 contributions under current legislation

	Age 


	% of net relevant earnings 
	Max contributions €

	Up to 30 years 
	15%
	41,294

	30 but less than 40
	20%
	55,059

	40 but less than 50
	25%
	68,823

	50 but less than 55
	30%
	82,572

	55 but less than 60
	35%
	96,334

	60 years or over 
	40%
	110,096
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